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case, after reviewing the statutes and decisions of the state, the court held 
that the method of taxing national bank shares adopted by the state of Cali- 
fornia, produced a discrimination prohibited by act of Congress. In the 
principal case the court holds that the constitutional and statutory provisions 
providing for the assessment of "all property" requires the assessment and 
taxation of all the elements tangible and intangible that go to make up the 
value of shares. To demonstrate that the provisions referred to have been 
uniformly so interpreted the court cites, Burke v. Badlam, 57 Cal. 594; Spring 
Valley W. W. v. Schottler, 62 Cal. 69; McHenry v. Downer, 116 Cal. 20, 47 
Pac. 779, 45 L. R. A. 737; Bank of California v. San Francisco, 142 Cal. 276, 
75 Pac. 832, 64 L. R. A. 918, 100 Am. St. Rep. 130. No conflict necessarily 
arises between the act of Congress and the state law solely because the latter 
provides one method for taxing state banks and another method for taxing 
national bank shares. Nevada National Bank v. Dodge, 119 Fed. Rep. 57; 
Davenport Bank v. Davenport Board of Equalisation, 123 U. S. 83, 31 L. ed. 
94, 8 Sup. Ct. Rep. 73. Discrimination by state's taxing officers as well as by 
state law is prohibited. Pelton v. National Bank, 101 U. S. 143, 25 L. ed. 
901 ; Cummings v. National Bank, 101 U. S. 153, 25 L. ed. 903. 



Wills — Construction — Succession on Death of Legatee Before Pay- 
ment. — Testator's will contained the following provisions : 1. That my execu- 
tors sell, convey and dispose of the same at public or private sale at such 
times and on such terms as they may think proper. 4. That in the event of 
the death of any child "before conveyance and payment to him of his share 
of my estate herein given" the executors should pay the share of the one so 
dying to his or her issue absolutely. The sale of the land in Virginia was 
made by the executors in good faith and season, but before made the testator's 
son died and this contest is between his personal representatives and his 
daughter. Held, that the son took a contingent interest, i. e., subject to the 
sale, that he died before sale and the property belonged to the daughter, 
March et al. v. March et al. (1906), — N. Y. — , 78 N. E. Rep. 704. 

CuLLEN, C. J. filed a strong dissenting opinion, and Werner and Hiscock, 
JJ., concur with him. It was contended that a literal construction should 
not be placed on the clause "before conveyance and payment." This conten- 
tion is in accord with the English view expressed by Lord Thurston, quoted 
in Hutchin v. Mannington, 1 Ves. 366, elaborated in McKinstry v. Sanders, 
2 Thomp. & C. 181, which was affirmed by the New York Supreme Court. 
The second contention is that there was an equitable conversion of the real 
estate into personal property and this took place at the time of testator's death. 
This contention is supported by Loftis v. Glass, 15 Ark. 680; Rumnsey v. 
Durham, 5 Ind. 71; Loughborough v. Loughborough, 14 B. Mon. 549; Reiff 
v. Strite, 54 Md. 298; Perkins v. Coughlin, 148 Mass. 30; Compton v. Mc- 
Mahan, 19 Mo. App. 494; Snover v. Squire (1892), 24 Atl. (N. J.) 365; Ben- 
bow v. Moore, 1 14 N. C. 263 ; Howell v. Mellon, 189 Pa. St. 169 ; Holder Peti- 
tion, 21 R. I. 48; Wayne v. Fonts, 108 Tenn. 145; Becker v. Chester, 115 Misc. 
90 ; Horton v. McCoy, 47 N. Y. 21 ; Fisher v. Bonta, 63 N. Y. 468, are in 
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accord with the general doctrine. The dissenting opinion holds also that in 
as much as legatees may, if under no disability, with concurrence of all, elect 
to take the land and thus defeat the sale (Greenland v. Waddell, 116 N. Y. 
234) , therefore the son took such an estate as should go to his representatives. 

Wills — Proof of Execution — Admissibility of Evidence. — A statute pre-' 
scribing the requisites to the execution of a will provides "that testimony of 
two of the attesting witnesses declaring on oath or affirmation before the 
proper court that they were present and saw the testator sign the will in 
their presence or acknowledge the same as his 1 will, and that they believe the 
testator to be of sound mind, shall be sufficient to establish proof of execu- 
tion." Held, that witnesses must declare on oath or affirmation that they 
were present and saw the testator sign or acknowledge as the statute requires : 
"that evidence of one attesting witness that he would not have signed except 
in the presence of the testatrix and the other witness was not admissible." 
Greene v. Hitchcock (1906), — 111. — , 78 N. E. Rep. 614. 

Illinois has a stricter construction than is found in most states. In the 
present case its rule requires, even after a lapse of seventeen years, a witness 
to swear that he saw the signing or was present at the acknowledgment. A 
contrary rule making such evidence admissible is held to in some states : 
"Where a subscribing witness does not recollect his attestation but recollects 
his handwriting, and declares that it was his practice never to attest without 
hearing the acknowledgment of parties, it is evidence to be left to the jury 
as to the execution of the will." Plate's Adms. v. Joe, 26 Ky. 3, (J J. Marsh) 
113. In the case of an ancient will under which the parties claim, it is 
proper to leave it to the jury whether under all circumstances of the case it 
is probable that the legal formalities required were complied with. Jevis v. 
Pitcher, 10 Cal. 465. Similar cases are: Sutton v. Sutton (Del.), 5 Har. 459; 
Petherley v. Waggonier, 11 Wend. 599; In re Tylers Estate (Cal. 1898), 53 
Pac. 928. 



